AUTHENTICATED,

OHIO LEGISLATIVE SERVICE
COMMISSION

DOCUMENT #227434

Ohio Revised Code
Section 119.03 Procedure for adoption, amendment, or rescission of rules.

Effective: March 22, 2020
Legidation: Senate Bill 221, Senate Bill 229 - 132nd General Assembly

In the adoption, amendment, or rescission of any rule, an agency shall comply with the following

procedure:

(A) Reasonable public notice shall be given in the register of Ohio at least thirty days prior to the
date set for a hearing, in the form the agency determines. The agency shall file copies of the public
notice under division (B) of this section. (The agency gives public notice in the register of Ohio
when the public notice is published in the register under that division.)

The public notice shall include:

(1) A statement of the agency's intention to consider adopting, amending, or rescinding arule;

(2) A synopsis of the proposed rule, amendment, or rule to be rescinded or a general statement of the

subject matter to which the proposed rule, amendment, or rescission relates;

(3) A statement of the reason or purpose for adopting, amending, or rescinding the rule;

(4) The date, time, and place of a hearing on the proposed action, which shall be not earlier than the
thirty-first nor later than the fortieth day after the proposed rule, amendment, or rescission isfiled
under division (B) of this section.

In addition to public notice given in the register of Ohio, the agency may give whatever other notice
it reasonably considers necessary to ensure notice constructively is given to all persons who are

subject to or affected by the proposed rule, amendment, or rescission.

The agency shall provide a copy of the public notice required under division (A) of this section to
any person who requests it and pays a reasonable fee, not to exceed the cost of copying and mailing.
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(B) The full text of the proposed rule, amendment, or rule to be rescinded, accompanied by the
public notice required under division (A) of this section, shall be filed in electronic form with the
secretary of state and with the director of the legislative service commission. (If in compliance with
this division an agency files more than one proposed rule, amendment, or rescission at the same time,
and has prepared a public notice under division (A) of this section that applies to more than one of
the proposed rules, amendments, or rescissions, the agency shall file only one notice with the
secretary of state and with the director for all of the proposed rules, amendments, or rescissions to
which the notice applies.) The proposed rule, amendment, or rescission and public notice shall be
filed asrequired by thisdivision at least sixty-five days prior to the date on which the agency, in
accordance with division (E) of this section, issues an order adopting the proposed rule, amendment,

Or rescission.

If the proposed rule, amendment, or rescission incorporates a text or other material by reference, the
agency shall comply with sections 121.71 to 121.75 of the Revised Code.

The proposed rule, amendment, or rescission shall be available for at |east thirty days prior to the
date of the hearing at the office of the agency in printed or other legible form without charge to any
person affected by the proposal. Failure to furnish such text to any person requesting it shall not
invalidate any action of the agency in connection therewith.

If the agency filesarevision in the text of the proposed rule, amendment, or rescission, it shall also
promptly file the full text of the proposed rule, amendment, or rescission in its revised form in
electronic form with the secretary of state and with the director of the legidlative service commission.

The agency shall file the rule summary and fiscal analysis prepared under section 106.024 of the
Revised Code in electronic form along with a proposed rule, amendment, or rescission or proposed
rule, amendment, or rescission in revised form that is filed with the secretary of state or the director

of the legidative service commission.
The agency shall file the hearing report relating to a proposed rule, amendment, or rescission in

electronic form with the secretary of state and the director of the legidlative service commission at

the same time the agency files the hearing report with the joint committee on agency rule review.
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The director of the legidative service commission shall publish in the register of Ohio the full text of
the original and each revised version of a proposed rule, amendment, or rescission; the full text of a
public notice; the full text of arule summary and fiscal analysis; and the full text of a hearing report
that is filed with the director under this division.

(C) When an agency files a proposed rule, amendment, or rescission under division (B) of this
section, it also shall file in electronic form with the joint committee on agency rule review the full
text of the proposed rule, amendment, or rule to be rescinded in the same form and the public notice
required under division (A) of this section. (If in compliance with this division an agency files more
than one proposed rule, amendment, or rescission at the same time, and has given a public notice
under division (A) of this section that applies to more than one of the proposed rules, amendments,
or rescissions, the agency shall file only one notice with the joint committee for all of the proposed
rules, amendments, or rescissions to which the notice applies.) The proposed rule, amendment, or
rescission is subject to legislative review and invalidation under sections 106.02, 106.021, and
106.022 of the Revised Code. If the agency makes arevision in a proposed rule, amendment, or
rescission after it isfiled with the joint committee, the agency promptly shall file the full text of the
proposed rule, amendment, or rescission in its revised form in electronic form with the joint
committee.

An agency shall file the rule summary and fiscal analysis prepared under section 106.024 of the
Revised Code in electronic form along with a proposed rule, amendment, or rescission, and along
with a proposed rule, amendment, or rescission in revised form, that is filed under this division.

If a proposed rule, amendment, or rescission has an adverse impact on businesses, the agency also
shall file the business impact analysis, any recommendations received from the common sense
initiative office, and the agency's memorandum of response, if any, in electronic form along with the
proposed rule, amendment, or rescission, or along with the proposed rule, amendment, or rescission
in revised form, that isfiled under thisdivision.

The agency shall file the hearing report in electronic form with the joint committee before the joint

committee holds its public hearing on the proposed rule, amendment, or rescission. Thefiling of a
hearing report does not constitute a revision of the proposed rule, amendment, or rescission to which
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the hearing report relates.

If the proposed rule, amendment, or rescission requires liability insurance, abond, or any other
financial responsibility instrument as a condition of licensure, the agency shall conduct a diligent
search to determine if the liability insurance, bond, or other financial responsibility instrument is
readily available in the amounts required as a condition of licensure, and shall certify to the joint
committee that the search was conducted.

A proposed rule, amendment, or rescission that is subject to legislative review under thisdivision
may not be adopted under division (E) of this section or filed in final form under section 119.04 of
the Revised Code unless the proposed rule, amendment, or rescission has been filed with the joint
committee on agency rule review under this division and the time for legidative review of the
proposed rule, amendment, or rescission has expired without adoption of a concurrent resolution to
invalidate the proposed rule, amendment, or rescission.

This division does not apply to:

(1) An emergency rule, amendment, or rescission;

(2) A proposed rule, amendment, or rescission that must be adopted verbatim by an agency pursuant
to federal law or rule, to become effective within sixty days of adoption, in order to continue the
operation of afederally reimbursed program in this state, so long as the proposed rule contains both
of the following:

(a) A statement that it is proposed for the purpose of complying with afederal law or rule;

(b) A citation to the federal law or rule that requires verbatim compliance.

(3) A proposed rule, amendment, or rescission that, as set forth in section 3719.41 of the Revised
Code, must be adopted by the state board of pharmacy pursuant to federal law or rule, to become

effective within sixty days of adoption, so long as the proposed rule contains a statement that it is
proposed for the purpose of complying with federal law or rule.
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If arule or amendment is exempt from legisative review under division (C)(2) of this section, and if
the federal law or rule pursuant to which the rule or amendment was adopted expires, is repealed or
rescinded, or otherwise terminates, the rule or amendment, or itsrescission, is thereafter subject to
legidlative review under division (C) of this section.

(D) On the date and at the time and place designated in the notice, the agency shall conduct a public
hearing at which any person affected by the proposed action of the agency may appear and be heard
in person, by the person’s attorney, or both, may present the person's position, arguments, or
contentions, orally or in writing, offer and examine witnesses, and present evidence tending to show
that the proposed rule, amendment, or rescission, if adopted or effectuated, will be unreasonable or
unlawful. An agency may permit persons affected by the proposed rule, amendment, or rescission to
present their positions, arguments, or contentions in writing, not only at the hearing, but also for a
reasonable period before, after, or both before and after the hearing. A person who presents a
position or arguments or contentions in writing before or after the hearing is not required to appear at
the hearing.

At the hearing, the testimony shall be recorded. Such record shall be made at the expense of the
agency. The agency isrequired to transcribe a record that is not sight readable only if a person
requests transcription of all or part of the record and agrees to reimburse the agency for the costs of
the transcription. An agency may require the person to pay in advance all or part of the cost of the
transcription.

In any hearing under this section the agency may administer oaths or affirmations.

The agency shall consider the positions, arguments, or contentions presented at, or before or after,
the hearing. The agency shall prepare a hearing summary of the positions, arguments, or contentions,
and of the issues raised by the positions, arguments, or contentions. The agency then shall prepare a
hearing report explaining, with regard to each issue, how it isreflected in the rule, amendment, or
rescission. If an issueis not reflected in the rule, amendment, or rescission, the hearing report shall
explain why the issue is not reflected. The agency shall include the hearing summary in the hearing
report as an appendix thereto. And, in the hearing report, the agency shall identify the proposed rule,
amendment, or rescission to which the hearing report relates.
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(E) After divisions (A), (B), (C), and (D) of this section have been complied with, and when the time
for legidlative review under sections 106.02, 106.022, and 106.023 of the Revised Code has expired
without adoption of a concurrent resolution to invalidate the proposed rule, amendment, or
rescission, the agency may issue an order adopting the proposed rule or the proposed amendment or
rescission of the rule, consistent with the synopsis or general statement included in the public notice.
At that time the agency shall designate the effective date of the rule, amendment, or rescission,
which shall not be earlier than the tenth day after the rule, amendment, or rescission has been filed in
its final form as provided in section 119.04 of the Revised Code.

(F) Prior to the effective date of arule, amendment, or rescission, the agency shall make areasonable
effort to inform those affected by the rule, amendment, or rescission and to have available for
distribution to those requesting it the full text of the rule as adopted or as amended.

(G)(1) If the governor, upon the request of an agency, determines that an emergency requires the
immediate adoption, amendment, or rescission of arule, the governor shall issue an order, the text of
which shall befiled in electronic form with the agency, the secretary of state, the director of the
legidlative service commission, and the joint committee on agency rule review, that the procedure
prescribed by this section with respect to the adoption, amendment, or rescission of a specified rule
is suspended. The agency may then adopt immediately the emergency rule, amendment, or rescission
and it becomes effective on the date the rule, amendment, or rescission, in final form and in
compliance with division (A)(2) of section 119.04 of the Revised Code, isfiled in electronic form
with the secretary of state, the director of the legislative service commission, and the joint committee
on agency rule review. The director shall publish the full text of the emergency rule, amendment, or

rescission in the register of Ohio.

Except as provided in division (G)(2) of this section, the emergency rule, amendment, or rescission
shall become invalid at the end of the one hundred twentieth day it isin effect. Prior to that date the
agency may adopt the emergency rule, amendment, or rescission as a nonemergency rule,
amendment, or rescission by complying with the procedure prescribed by this section for the
adoption, amendment, and rescission of nonemergency rules. The agency shall not use the procedure
of division (G)(1) of this section to readopt the emergency rule, amendment, or rescission so that,
upon the emergency rule, amendment, or rescission becoming invalid under division (G)(1) of this
section, the emergency rule, amendment, or rescission will continue in effect without interruption for
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another one-hundred-twenty-day period, except when section 106.02 of the Revised Code prevents
the agency from adopting the emergency rule, amendment, or rescission as a nonemergency rule,
amendment, or rescission within the one-hundred-twenty-day period.

Division (G)(1) of this section does not apply to the adoption of any emergency rule, amendment, or
rescission by the tax commissioner under division (C)(2) of section 5117.02 of the Revised Code.

(2) An emergency rule or amendment adding a substance to a controlled substance schedule shall
become invalid at the end of the one hundred eightieth day it isin effect. Prior to that date, the state
board of pharmacy may adopt the emergency rule or amendment as a nonemergency rule or
amendment by complying with the procedure prescribed by this section for adoption and amendment
of nonemergency rules. The board shall not use the procedure of division (G)(1) of this section to
readopt the emergency rule or amendment so that, upon the emergency rule or amendment becoming
invalid under division (G)(2) of this section, the emergency rule or amendment will continue in
effect beyond the one-hundred-eighty-day period.

(H) Rules adopted by an authority within the department of job and family services for the
administration or enforcement of Chapter 4141. of the Revised Code or of the department of taxation
shall be effective without a hearing as provided by this section if the statutes pertaining to such
agency specifically give aright of appeal to the board of tax appeals or to a higher authority within
the agency or to a court, and also give the appellant aright to a hearing on such appeal. Thisdivision
does not apply to the adoption of any rule, amendment, or rescission by the tax commissioner under
division (C)(1) or (2) of section 5117.02 of the Revised Code, or deny the right to file an action for
declaratory judgment as provided in Chapter 2721. of the Revised Code from the decision of the
board of tax appeals or of the higher authority within such agency.
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