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Section 5165.17 Per medicaid day payment rate for reasonable capital costs. 
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Legislation: House Bill 64 - 131st General Assembly
 
 

(A) As used in this section:

 

(1) "Applicable calendar year" means the following:

 

(a) For the purpose of the department of medicaid's initial determination under division (D) of this

section of each peer group's rate for capital costs, calendar year 2003;

 

(b) For the purpose of the department's rebasings, the calendar year the department selects.

 

(2) "Rebasing" means a redetermination under division (D) of this section of each peer group's rate

for capital costs using information from cost reports for an applicable calendar year that is later than

the applicable calendar year used for the previous determination of such rates.

 

(B) The department of medicaid shall determine each nursing facility's per medicaid day payment

rate for capital costs. A nursing facility's rate shall be the rate determined under division (D) of this

section. However, for the period beginning October 1, 2013, and ending on the first day of the first

rebasing, the rate for a nursing facility located in Mahoning or Stark county shall be the rate

determined for the following:

 

(1) If the nursing facility has fewer than one hundred beds, the nursing facilities in peer group three;

 

(2) If the nursing facility has one hundred or more beds, the nursing facilities in peer group four.

 

(C) For the purpose of determining nursing facilities' rates for capital costs, the department shall

establish six peer groups.

 

(1) Until the first rebasing occurs, the peer groups shall be composed as follows:
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(a) Each nursing facility located in any of the following counties shall be placed in peer group one or

two: Brown, Butler, Clermont, Clinton, Hamilton, and Warren. Each nursing facility located in any

of those counties that has fewer than one hundred beds shall be placed in peer group one. Each

nursing facility located in any of those counties that has one hundred or more beds shall be placed in

peer group two.

 

(b) Each nursing facility located in any of the following counties shall be placed in peer group three

or four: Ashtabula, Champaign, Clark, Cuyahoga, Darke, Delaware, Fairfield, Fayette, Franklin,

Fulton, Geauga, Greene, Hancock, Knox, Lake, Licking, Lorain, Lucas, Madison, Marion, Medina,

Miami, Montgomery, Morrow, Ottawa, Pickaway, Portage, Preble, Ross, Sandusky, Seneca,

Summit, Union, and Wood. Each nursing facility located in any of those counties that has fewer than

one hundred beds shall be placed in peer group three. Each nursing facility located in any of those

counties that has one hundred or more beds shall be placed in peer group four.

 

(c) Each nursing facility located in any of the following counties shall be placed in peer group five or

six: Adams, Allen, Ashland, Athens, Auglaize, Belmont, Carroll, Columbiana, Coshocton, Crawford,

Defiance, Erie, Gallia, Guernsey, Hardin, Harrison, Henry, Highland, Hocking, Holmes, Huron,

Jackson, Jefferson, Lawrence, Logan, Mahoning, Meigs, Mercer, Monroe, Morgan, Muskingum,

Noble, Paulding, Perry, Pike, Putnam, Richland, Scioto, Shelby, Stark, Trumbull, Tuscarawas, Van

Wert, Vinton, Washington, Wayne, Williams, and Wyandot. Each nursing facility located in any of

those counties that has fewer than one hundred beds shall be placed in peer group five. Each nursing

facility located in any of those counties that has one hundred or more beds shall be placed in peer

group six.

 

(2) Beginning with the first rebasing, the peer groups shall be composed as they are under division

(C)(1) of this section except as follows:

 

(a) Each nursing facility that has fewer than one hundred beds and is located in Allen, Mahoning,

Stark, or Trumbull county shall be placed in peer group three rather than peer group five.

 

(b) Each nursing facility that has one hundred or more beds and is located in Allen, Mahoning, Stark,

or Trumbull county shall be placed in peer group four rather than peer group six.
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(D)(1) The department shall determine the rate for capital costs for each peer group established under

division (C) of this section. The department is not required to conduct a rebasing more than once

every ten years. Except as necessary to implement the amendments made to this section by Am. Sub.

H.B. 153 and Sub. H.B. 303, both of the 129th general assembly, the rate for capital costs

determined under this division for a peer group shall be used for subsequent years until the

department conducts a rebasing. To determine a peer group's rate for capital costs, the department

shall do both of the following:

 

(a) Determine the rate for capital costs for the nursing facility in the peer group that is at the twenty-

fifth percentile of the rate for capital costs for the applicable calendar year;

 

(b) Until the first rebasing occurs, increase the amount calculated under division (D)(1)(a) of this

section by five and eight hundredths per cent.

 

(2) To identify the nursing facility in a peer group that is at the twenty-fifth percentile of the rate for

capital costs for the applicable calendar year, the department shall do both of the following:

 

(a) Subject to division (D)(3) of this section, use the greater of each nursing facility's actual inpatient

days for the applicable calendar year or the inpatient days the nursing facility would have had for the

applicable calendar year if its occupancy rate had been one hundred per cent;

 

(b) Exclude both of the following:

 

(i) Nursing facilities that participated in the medicaid program under the same provider for less than

twelve months in the applicable calendar year;

 

(ii) Nursing facilities whose capital costs are more than one standard deviation from the mean desk-

reviewed, actual, allowable, per diem capital cost for all nursing facilities in the nursing facility's

peer group for the applicable calendar year.

 

(3) For the purpose of determining a nursing facility's occupancy rate under division (D)(2)(a) of this

section, the department shall include any beds that the nursing facility removes from its medicaid-

certified capacity after June 30, 2005, unless the nursing facility also removes the beds from its
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licensed bed capacity.

 

(4) The department shall not redetermine a peer group's rate for capital costs under this division

based on additional information that it receives after the rate is determined. The department shall

redetermine a peer group's rate for capital costs only if the department made an error in determining

the rate based on information available to the department at the time of the original determination.

 

(E) Buildings shall be depreciated using the straight line method over forty years or over a different

period approved by the department. Components and equipment shall be depreciated using the

straight-line method over a period designated in rules adopted under section 5165.02 of the Revised

Code, consistent with the guidelines of the American hospital association, or over a different period

approved by the department. Any rules authorized by this division that specify useful lives of

buildings, components, or equipment apply only to assets acquired on or after July 1, 1993.

Depreciation for costs paid or reimbursed by any government agency shall not be included in capital

costs unless that part of the payment under this chapter is used to reimburse the government agency.

 

(F) The capital cost basis of nursing facility assets shall be determined in the following manner:

 

(1) Except as provided in division (F)(3) of this section, for purposes of calculating the rates to be

paid for facilities with dates of licensure on or before June 30, 1993, the capital cost basis of each

asset shall be equal to the desk-reviewed, actual, allowable, capital cost basis that is listed on the

facility's cost report for the calendar year preceding the fiscal year during which the rate will be paid.

 

 

(2) For facilities with dates of licensure after June 30, 1993, the capital cost basis shall be determined

in accordance with the principles of the medicare program, except as otherwise provided in this

chapter.

 

(3) Except as provided in division (F)(4) of this section, if a provider transfers an interest in a facility

to another provider after June 30, 1993, there shall be no increase in the capital cost basis of the asset

if the providers are related parties or the provider to which the interest is transferred authorizes the

provider that transferred the interest to continue to operate the facility under a lease, management

agreement, or other arrangement. If the previous sentence does not prohibit the adjustment of the
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capital cost basis under this division, the basis of the asset shall be adjusted by one-half of the change

in the consumer price index for all items for all urban consumers, as published by the United States

bureau of labor statistics, during the time that the transferor held the asset.

 

(4) If a provider transfers an interest in a facility to another provider who is a related party, the

capital cost basis of the asset shall be adjusted as specified in division (F)(3) of this section if all of

the following conditions are met:

 

(a) The related party is a relative of owner;

 

(b) Except as provided in division (F)(4)(c)(ii) of this section, the provider making the transfer

retains no ownership interest in the facility;

 

(c) The department determines that the transfer is an arm's length transaction pursuant to rules

adopted under section 5165.02 of the Revised Code. The rules shall provide that a transfer is an

arm's length transaction if all of the following apply:

 

(i) Once the transfer goes into effect, the provider that made the transfer has no direct or indirect

interest in the provider that acquires the facility or the facility itself, including interest as an owner,

officer, director, employee, independent contractor, or consultant, but excluding interest as a

creditor.

 

(ii) The provider that made the transfer does not reacquire an interest in the facility except through

the exercise of a creditor's rights in the event of a default. If the provider reacquires an interest in the

facility in this manner, the department shall treat the facility as if the transfer never occurred when

the department calculates its reimbursement rates for capital costs.

 

(iii) The transfer satisfies any other criteria specified in the rules.

 

(d) Except in the case of hardship caused by a catastrophic event, as determined by the department,

or in the case of a provider making the transfer who is at least sixty-five years of age, not less than

twenty years have elapsed since, for the same facility, the capital cost basis was adjusted most

recently under division (F)(4) of this section or actual, allowable capital costs was determined most
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recently under division (G)(9) of this section.

 

(G) As used in this division:

 

"Imputed interest" means the lesser of the prime rate plus two per cent or ten per cent.

 

"Lease expense" means lease payments in the case of an operating lease and depreciation expense

and interest expense in the case of a capital lease.

 

"New lease" means a lease, to a different lessee, of a nursing facility that previously was operated

under a lease.

 

(1) Subject to division (B) of this section, for a lease of a facility that was effective on May 27, 1992,

the entire lease expense is an actual, allowable capital cost during the term of the existing lease. The

entire lease expense also is an actual, allowable capital cost if a lease in existence on May 27, 1992,

is renewed under either of the following circumstances:

 

(a) The renewal is pursuant to a renewal option that was in existence on May 27, 1992;

 

(b) The renewal is for the same lease payment amount and between the same parties as the lease in

existence on May 27, 1992.

 

(2) Subject to division (B) of this section, for a lease of a facility that was in existence but not

operated under a lease on May 27, 1992, actual, allowable capital costs shall include the lesser of the

annual lease expense or the annual depreciation expense and imputed interest expense that would be

calculated at the inception of the lease using the lessor's entire historical capital asset cost basis,

adjusted by one-half of the change in the consumer price index for all items for all urban consumers,

as published by the United States bureau of labor statistics, during the time the lessor held each asset

until the beginning of the lease.

 

(3) Subject to division (B) of this section, for a lease of a facility with a date of licensure on or after

May 27, 1992, that is initially operated under a lease, actual, allowable capital costs shall include the

annual lease expense if there was a substantial commitment of money for construction of the facility
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after December 22, 1992, and before July 1, 1993. If there was not a substantial commitment of

money after December 22, 1992, and before July 1, 1993, actual, allowable capital costs shall

include the lesser of the annual lease expense or the sum of the following:

 

(a) The annual depreciation expense that would be calculated at the inception of the lease using the

lessor's entire historical capital asset cost basis;

 

(b) The greater of the lessor's actual annual amortization of financing costs and interest expense at

the inception of the lease or the imputed interest expense calculated at the inception of the lease

using seventy per cent of the lessor's historical capital asset cost basis.

 

(4) Subject to division (B) of this section, for a lease of a facility with a date of licensure on or after

May 27, 1992, that was not initially operated under a lease and has been in existence for ten years,

actual, allowable capital costs shall include the lesser of the annual lease expense or the annual

depreciation expense and imputed interest expense that would be calculated at the inception of the

lease using the entire historical capital asset cost basis of one-half of the change in the consumer

price index for all items for all urban consumers, as published by the United States bureau of labor

statistics, during the time the lessor held each asset until the beginning of the lease.

 

(5) Subject to division (B) of this section, for a new lease of a facility that was operated under a lease

on May 27, 1992, actual, allowable capital costs shall include the lesser of the annual new lease

expense or the annual old lease payment. If the old lease was in effect for ten years or longer, the old

lease payment from the beginning of the old lease shall be adjusted by one-half of the change in the

consumer price index for all items for all urban consumers, as published by the United States bureau

of labor statistics, from the beginning of the old lease to the beginning of the new lease.

 

(6) Subject to division (B) of this section, for a new lease of a facility that was not in existence or

that was in existence but not operated under a lease on May 27, 1992, actual, allowable capital costs

shall include the lesser of annual new lease expense or the annual amount calculated for the old lease

under division (G)(2), (3), (4), or (6) of this section, as applicable. If the old lease was in effect for

ten years or longer, the lessor's historical capital asset cost basis shall be, for purposes of calculating

the annual amount under division (G)(2), (3), (4), or (6) of this section, adjusted by one-half of the

change in the consumer price index for all items for all urban consumers, as published by the United
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States bureau of labor statistics, from the beginning of the old lease to the beginning of the new

lease.

 

In the case of a lease under division (G)(3) of this section of a facility for which a substantial

commitment of money was made after December 22, 1992, and before July 1, 1993, the old lease

payment shall be adjusted for the purpose of determining the annual amount.

 

(7) For any revision of a lease described in division (G)(1), (2), (3), (4), (5), or (6) of this section, or

for any subsequent lease of a facility operated under such a lease, other than execution of a new

lease, the portion of actual, allowable capital costs attributable to the lease shall be the same as

before the revision or subsequent lease.

 

(8) Except as provided in division (G)(9) of this section, if a provider leases an interest in a facility to

another provider who is a related party or previously operated the facility, the related party's or

previous operator's actual, allowable capital costs shall include the lesser of the annual lease expense

or the reasonable cost to the lessor.

 

(9) If a provider leases an interest in a facility to another provider who is a related party, regardless

of the date of the lease, the related party's actual, allowable capital costs shall include the annual

lease expense, subject to the limitations specified in divisions (G)(1) to (7) of this section, if all of

the following conditions are met:

 

(a) The related party is a relative of owner;

 

(b) If the lessor retains an ownership interest, it is, except as provided in division (G)(9)(c)(ii) of this

section, in only the real property and any improvements on the real property;

 

(c) The department determines that the lease is an arm's length transaction pursuant to rules adopted

under section 5165.02 of the Revised Code. The rules shall provide that a lease is an arm's length

transaction if all of the following apply:

 

(i) Once the lease goes into effect, the lessor has no direct or indirect interest in the lessee or, except

as provided in division (G)(9)(b) of this section, the facility itself, including interest as an owner,
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officer, director, employee, independent contractor, or consultant, but excluding interest as a lessor.

 

(ii) The lessor does not reacquire an interest in the facility except through the exercise of a lessor's

rights in the event of a default. If the lessor reacquires an interest in the facility in this manner, the

department shall treat the facility as if the lease never occurred when the department calculates its

reimbursement rates for capital costs.

 

(iii) The lease satisfies any other criteria specified in the rules.

 

(d) Except in the case of hardship caused by a catastrophic event, as determined by the department,

or in the case of a lessor who is at least sixty-five years of age, not less than twenty years have

elapsed since, for the same facility, the capital cost basis was adjusted most recently under division

(F)(4) of this section or actual, allowable capital costs were determined most recently under division

(G)(9) of this section.

 

(10) This division does not apply to leases of specific items of equipment.
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